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I. RESPONSE TO EXAMINER'S ARGUMENTS 

A. Response to Examiner's argument as discussed in point B on page 10 of 
Paper No. 21. 

Appellants respectfully assert that Ellis does not disclose "initiating operation of 
a timer with a first response time" as recited in claim 7. The Examiner cites column 5, 
lines 57-63 of Ellis as disclosing the above-cited claim limitation. Paper No. 21 , page 
10. Appellants respectfully traverse and assert that Ellis instead discloses that the 
maximum response time (MAXTIME) is set to some initial value. Hence, Ellis discloses 
setting the maximum time to receive a response after a message has been sent to a 
network device to a particular value. However, setting the maximum response time to 
a value is not the same as initiating operation of a timer as asserted by the Examiner. 
Paper No. 21, page 10. Instead, the maximum response time is a particular value used 
in determining if the time elapsed between sending a message and receiving a message 
exceeded that value. The maximum response time is not a timer. Thus, Ellis does not 
disclose all of the limitations of claim 7, and thus Ellis does not anticipate claim 7. 
M.PE.R §2131. 

B. Response to Examiner's argument as discussed in point C on page 10 of 
Paper No. 21. 

Appellants further assert that Ellis does not disclose "selectively incrementing the 
first response time when the first query response has been received" as recited in claim 
7. The Examiner cites column 6, lines 36-37 of Ellis as disclosing the above-cited claim 
limitation. Paper No. 21, page 10. Appellants respectfully traverse and assert that Ellis 
instead discloses that if a response is received, the counter response number is 
incremented. Hence, Ellis discloses tracking the number of successful responses from 
the network device. However, tracking the number of successful responses from the 
network device is not the same as incrementing a response time. There is no time 
associated with the number of successful responses. Further, as stated in claim 7, the 
operation of the timer is initiated with a resp onseJime. JT^the^aminer-is-asserting-that- 
the counter response number is equivalent to the response time, then, the operation of the 
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timer should be initiated with the number of successful responses from the network 
device. However, it makes no sense to initiate the operation of the timer with the number 
of successful responses from the network device: Thus, Ellis does not disclose all of the 
limitations of claim 7, and thus Ellis does not anticipate claim 7. M.P.E.R §2131 . 

C. Response to Examiner's argument as discussed in point D on pages 10-11 



Appellants further assert that Ellis does not disclose "a timer for measuring a first 
amount of time between transmission of the first information frame and receipt of the 
first response, the timer being coupled to the interface means" as recited in claim 17. The 
Examiner cites a counter in Ellis which keeps track of the number of successful 
responses from the network device. Paper No. 21, page 11. However, a counter which 
keeps track of a particular number of successful responses is not the same as a timer 
measuring an amount of time. Further, Ellis does not disclose an interface means 
coupled to the counter that keeps track of the number of successful responses from the 
network device. Thus, Ellis does not disclose all of the limitations of claim 17, and thus 
Ellis does not anticipate claim 17. M.P.E.R §2131. 

Further, the Examiner has not particularly cited to any element in Ellis as 
disclosing an interface means coupled to a timer. The Examiner is reminded that the 
Examiner bears the initial burden and must submit objective evidence and not rely on his 
own subjective opinion in support of a prima facie case of anticipation. In re Oetiker, 
24 U.S.P.Q.2d 1443, 1444 (Fed. Cir. 1992). Since the Examiner has not provided any 
evidence that Ellis discloses an interface means coupled to a timer, the Examiner has not 
presented a prima facie case of anticipation for rejecting claim 17. M.P.E.R §2131. 

D. Response to Examiner's argument as discussed in point F on page 11 of 



Appellants further assert that Ellis does not disclose "incrementing an initial 
response time value by a timer resolution value, to form the response time value" as 
recited in claim 2 and similarly in cla im_&_Jfreiixamin^ 

Ellis as disclosing the above-cited claim limitation. Paper No. 21, page 11. The 
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Examiner further states that the sporadic delay time, as disclosed in Ellis, corresponds 
to the response time value. Paper No. 21, page 11. Appellants respectfully traverse and 
assert that Ellis instead discloses that by gradually increasing the number of retries when 
a network device does not respond has the advantage of reliably handling the case of a 
sporadic link. Ellis further discloses that the sporadic link is one which usually has a 
very small delay time but may on occasion have delays of 2 minutes or more. Hence, the 
sporadic link refers to the scenario of usually receiving a response within the expected 
time but on occasion receiving a response much longer than expected. Hence, the 
sporadic link is not related to a timer resolution value. Neither is a sporadic link used to 
increment an initial response time value. Thus, Ellis does not disclose all of the 
limitations of claims 2 and 8, and thus Ellis does not anticipate claims 2 and 8. M.PE.P. 
§2131. 

E. Response to Examiner's argument as discussed in point G on pages 11-12 
of Paper No. 21. 

Appellants further assert that Ellis does not disclose "wherein the initial response 
time value is incremented up to a maximum response time value" as recited in claim 3 
and similarly in claim 3 and similarly in claim 16. The Examiner cites column 5, line 60 
of Ellis as disclosing the above-cited claim limitation. Paper No. 21, page 12. 
Appellants respectfully traverse and assert that Ellis instead discloses setting the 
maximum response time (the maximum time to receive a response after sending a 
message) to an initial value, such as three seconds. There is no language in the cited 
passage of incrementing an initial response time value. Instead, Ellis discloses setting 
the maximum response time to an initial value. Thus, Ellis does not disclose all of the 
limitations of claims 3 and 16, and thus Ellis does not anticipate claims 3 and 16. 
M.P.E.P. §2131. 

R Response to Examinees argument as discussed in point H on page 12 of 
Paper No. 21. 

Appellants further assert that Ellis does not disclose "setting a transmit sequence 
value when the first frame of information is transmitted" as recited in claim 9. The 
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Examiner cites column 6, lines 5-10 of Ellis as disclosing the above-cited claim 
limitation. Paper No. 21, page 12. Appellants respectfully traverse and assert that Ellis 
instead discloses that if the elapsed time between sending a message and receiving a 
response (RESPONSETME) is greater than the value of MAXTME, then MAXTME 
is set to twice RESPONSETME. If not, then RETRYTME is set to a weighted average 
of RETRYTIME and RESPONSETME. Setting RETRYTME to a weighted average 
is not the same as setting a transmit sequence value. Thus, Ellis does not disclose all of 
the limitations of claim 9, and thus Ellis does not anticipate claim 9. M.P.E.P. §2131. 

Further, the Examiner must provide a basis in fact and/or technical reasoning to 
support the assertion that RETRYTME is the same as a transmit sequence value as 
alleged by the Examiner. Ex parte Levy, 17 U.S.P.Q.2d 1461, 1464 (Bd. Pat. App. & 
Inter. 1990). The Examiner must provide extrinsic evidence that must make clear that 
that RETRYTME is the same as a transmit sequence value. In re Robertson, 169 F.3d 
743, 745 (Fed. Cir. 1999). Since the Examiner has not supported the assertion that 
RETRYTME is the same as a transmit sequence value, the Examiner has not presented 
a prima facie case of anticipation for rejecting claim 9. M.P.E.P. §2131. 

G Response to Examiner's argument as discussed in point I on page 12 of 
Paper No. 21. 

Appellants further assert that Ellis does not disclose "comparing the transmit 
sequence value and a receive sequence value when the first response is received" as 
recited in claim 9. The Examiner cites column 6, lines 5-10 of Ellis as disclosing the 
above-cited claim limitation. Paper No. 21, page 12. Appellants respectfully traverse. 
As stated above, Ellis instead discloses that if the elapsed time between sending a 
message and receiving a response (RESPONSETME) is greater than the value of 
MAXTME, then MAXTME is set to twice RESPONSETME. If not, then 
RETRYTME is set to a weighted average of RETRYTME and RESPONSETME. 
Setting RETRYTIME to a weighted average is not the same as a transmit sequence value 
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or a receive sequence value. Thus, Ellis does not disclose all of the limitations of claim 
9, and thus Ellis does not anticipate claim 9. M.RE.P. §2131. 

Further, the Examiner must provide a basis in fact and/or technical reasoning to 
support the assertion that RETRYTIME is the same as a transmit sequence value or a 
receive sequence value as alleged by the Examiner. Ex parte Levy, 17 U.S.P.Q.2d 1461, 
1464 (Bd. Pat. App. & Inter. 1990). The Examiner must provide extrinsic evidence that 
must make clear that RETRYTIME is the same as a transmit sequence value or a receive 
sequence value. In re Robertson, 169 F.3d 743, 745 (Fed. Cir. 1999). Since the 
Examiner has not supported the assertion that RETRYTIME is the same as a transmit 
sequence value or a receive sequence value, the Examiner has not presented a prima facie 
case of anticipation for rejecting claim 9. M.P.E.R §2131. 

H. Response to Examiner's argument as discussed in point J on page 12 of 
Paper No. 21. 

Appellants further assert that Ellis does not disclose "idling operation of the 
response timer when the transmit sequence value corresponds to the receive sequence 
value" as recited in claim 9. The Examiner cites column 5, line 60 of Ellis as disclosing 
the above-cited claim limitation. Paper No. 21, page 12. Appellants respectfully traverse 
and assert that Ellis instead discloses setting the maximum response time to an initial 
value. There is no language in the cited passage that discloses a transmit sequence value 
or a receive sequence value. Neither is there any language in the cited passage that 
discloses a response timer. Neither is there any language in the cited passage that 
discloses an idling operation of a timer. Neither is there any language in the cited 
passage that discloses an idling operation of the response timer when the transmit 
sequence value corresponds to the receive sequence value. Thus, Ellis does not disclose 
all of the limitations of claim 9, and thus Ellis does not anticipate claim 9. M.P.E.P. 
§2131. 

The Examiner must provide a basis in fact and/or technical reasoning to support 
the assertion that setting the maximum response time to an initial value corresponds to 
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disclosing the above-cited claim limitation. Ex parte Levy, 17 U.S.RQ.2d 1461, 1464 
(Bd. Pat. App. & Inter. 1990). The Examiner must provide extrinsic evidence that must 
make clear that setting the maximum response time to an initial value corresponds to 
disclosing the above-cited claim limitation. In re Robertson, 169 F.3d 743, 745 (Fed. Cir. 
1999). Since the Examiner has not supported the assertion that setting the maximum 
response time to an initial value corresponds to disclosing the above-cited claim 
limitation, the Examiner has not presented a prima facie case of anticipation for rejecting 
claim 9. M.RE.P. §2131. 

I. Response to Examiner's argument as discussed in point K on page 13 of 
Paper No. 21. 

Appellants further assert that Ellis does not disclose "restarting operation of the 
response timer when the transmit sequence value differs from the receive sequence 
value" as recited in claim 10. The Examiner states: 

Examiner points out the prior art disclose that the hub manager waits for 
the next contact attempt (or restarting operation) before making further 
adjustment which means if the next transmit sequence value is differ [ent] 
from the previous values (receive sequence value) and the value response 
is incremented [Ellis the hub manager does not receive response and 
timeout occurs, then the retry # is incremented, col 6 lines 30-45]. Paper 
No. 21, page 13. 

While Ellis discloses that when hub manager 51 does not receive an acknowledgment of 
a network management data packet, hub manager 5 1 will wait a certain amount of time 
and then retry by sending another network management data packet (column 4, lines 47- 
50), there is no language in Ellis that discloses comparing the transmit sequence value 
with the receive sequence value. The Examiner must provide a basis in fact and/or 
technical reasoning to support the assertion that Ellis discloses comparing the transmit 
sequence value with the receive sequence value. Ex parte Levy, 17 U.S.P.Q.2d 1461, 
1464 (Bd. Pat. App. & Inter. 1990). The Examiner must provide extrinsic evidence that 
must make clear that Ellis discloses comparing the transmit sequence value with the 
receive^equence~value^ 
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Examiner has not supported the assertion that Ellis discloses comparing the transmit 
sequence value with the receive sequence value, the Examiner has not presented a prima 
facie case of anticipation for rejecting claim 10. M.RE.R §2131. 

Further, as understood by Appellants, the Examiner is asserting that incrementing 
the retry number corresponds to restarting the operation of the response timer. As stated 
above, Ellis discloses that the retry number stores the currently determined number of 
retries to be made before timing out. Column 5, lines 35-36. Storing a number of retries 
is not relating to tracking time. Hence, the retry number does not correspond to a timer. 
Further, there is no language in the cited passage that discloses restarting the operation 
of a timer. Thus, Ellis does not disclose all of the limitations of claim 10, and thus Ellis 
does not anticipate claim 10. M.P.E.P. §2131. 

J. Response to Examiner's argument as discussed in point L on page 13 of 
Paper No. 21 

Appellants further assert that Ellis does not disclose "selectively initializing a 
query timer with a maximum response time value" as recited in claim 1 1 . The Examiner 
cites column 5, line 60 of Ellis as disclosing the above-cited claim limitation. Paper No. 
21, page 13. Appellants respectfully traverse and assert that Ellis instead discloses 
setting the maximum response time to an initial value. Ellis discloses that the maximum 
response time corresponds to the maximum time to receive a response after sending a 
message. Column 5, lines 30-33. Ellis further discloses that the maximum response time 
is stored in a database, namely database 80. See Figure 3. Hence, Ellis discloses setting 
a value stored in a database which is not the same as initializing a timer with a value. 
Thus, Ellis does not disclose all of the limitations of claim 11, and thus Ellis does not 
anticipate claim 11. M.RE.R §2131. 

K. Response to Examiner's argument as discussed in point M on pages 13-14 
of Paper No. 21 

Appellants further assert that Ellis does not disclose "selectively modifying the 
-response4ime-value^o-eorrespOTcHo-aT^ remaining in a response timer 
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after the second amount of time has passed" as recited in claim 12. Appellants further 
assert that Ellis does not disclose "wherein the response time value is selectively 
modified to equal the residual time value plus a timer resolution value" as recited in 
claim 13. The Examiner states: 

Examiner points out the prior art disclose that the hub manager waits for 
the next contact attempt (or restarting operation) before making further 
adjustment which means if the next transmit sequence value is different] 
from the previous values (receive sequence value) and the value response 
is incremented [Ellis the hub manager does not receive response and 
timeout occurs, then the retry # is incremented, col 6 lines 30-45]. Paper 
No. 21, pages 13-14. 

As understood by the Appellants, the Examiner is asserting that incrementing the retry 
number corresponds to modifying the response time value to correspond to a residual 
time value remaining in a response timer after the second amount of time has passed. As 
stated above, Ellis discloses that the retry number stores the currently determined number 
of retries to be made before timing out. Column 5, lines 35-36. There is no language 
in the cited passage to suggest that incrementing the retry number corresponds to 
modifying the retry number to correspond to a residual time value remaining in a 
response timer. The Examiner must provide a basis in fact and/or technical reasoning to 
support such an assertion. Ex parte Levy, 17 U.S.P.Q.2d 1461, 1464 (Bd. Pat. App. & 
Inter. 1990). Further, the Examiner must provide extrinsic evidence that must make 
clear that Ellis discloses that incrementing the retry number corresponds to modifying the 
retry number to correspond to a residual time value remaining in a response timer. In re 
Robertson, 169 F.3d 743, 745 (Fed. Cir. 1999). Since the Examiner has not supported 
the assertion that Ellis discloses that incrementing the retry number corresponds to 
modifying the retry number to correspond to a residual time value remaining in a 
response timer, the Examiner has not presented a prima facie case of anticipation for 
rejecting claim 12. M.P.E.P. §2131. 

Further, there is no language in the cited passage to suggest that incrementing the 
retry number corresponds to modifying the retry number to equal a residual time value 
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plus a timer resolution value. The Examiner must provide a basis in fact and/or technical 
reasoning to support such an assertion. Ex parte Levy, 17 U.S.P.Q.2d 1461, 1464 (Bd. 
Pat. App. & Inter. 1990). Further, the Examiner must provide extrinsic evidence that 
must make clear that Ellis discloses that incrementing the retry number corresponds to 
modifying the retry number to equal a residual time value plus a timer resolution value. 
In re Robertson, 169 F.3d 743, 745 (Fed. Cir. 1999). Since the Examiner has not 
supported the assertion that Ellis discloses that incrementing the retry number 
corresponds to modifying the retry number to equal a residual time value plus a timer 
resolution value, the Examiner has not presented a prima facie case of anticipation for 
rejecting claim 13. M.P.E.P. §2131. 

L. Response to Examiner's argument as discussed in point O on page 14 of 
Paper No. 21 

Appellants further assert that Ellis does not disclose "means for incrementing the 
response timer value by a preselected time period in response to the first amount of time' 1 
as recited in claim 19. The Examiner cites column 6, lines 5-10 of Ellis as disclosing 
the above-cited claim limitation. Paper No. 21, page 14. Appellants respectfully traverse 
and assert that Ellis instead discloses that if the elapsed time between sending a message 
and receiving a response (RESPONSETIME) is greater than the value of MAXTIME, 
then MAXTIME is set to twice RESPONSETIME. If not, then RETRYTIME is set to 
a weighted average of RETRYTIME and RESPONSETIME. Setting RETRYTIME to 
a weighted average is not the same as incrementing a value by a preselected time period. 
In fact, RETRYTIME is decreased by setting RETRYTIME to a weighted average of 
RETRYTIME and RESPONSETIME when RESPONSETIME is less than MAXTIME. 
Thus, Ellis does not disclose all of the limitations of claim 19, and thus Ellis does not 
anticipate claim 19. M.P.E.P. §2131. 

M. Other matters raised by the Examiner. 

All other matters raised by the Examiner have been adequately addressed above 
therefore will not be addressed herein for the sake of brevity. 
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n. CONCLUSION 

For the reasons stated in Appellants' Appeal Brief and in Appellants' 
Supplemental Appeal Brief and noted above, Appellants respectfully assert that the 
rejections of claims 1-19 are in error. Appellants respectfully request reversal of the 
rejections and allowance of claims 1-19. 

Respectfully submitted, 
WINSTEAD SECHREST & MINICK P.C. 
Attorneys for Appellants 
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